IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.254 OF 2021

DISTRICT : PALGHAR
SUBJECT : COMPASSIONATE

APPOINTMENT
Shri Subhash Budhaji Gavit, )
Aged 38 years, Occ. Nil, )
R/o. A/P Pimpalshet, Tal. Jawhar, )
Dist. Palghar. )... Applicant
Versus

1) The Superintending Engineer, )

Irrigation Circle, Thane, Having office at )

Sinchan Bhavan, Kopari Colony, )

Thane (E) — 400 603. )
2) The State of Maharashtra, )

Through Principal Secretary, )

Water Resources Department, )

having office at Mantralaya Mumbai-32 )...Respondents

Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant.

Smt. Archana B. Kologi, learned Presenting Officer for the
Respondents.

CORAM : M.A. Lovekar, Member (J)
RESERVED ON : 02.05.2022.
PRONOUNCED ON : 06.05.2022.

JUDGMENT

1. Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant

and Smt. Archana B.K., learned Presenting Officer for the Respondents.
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2. Case of the Applicant is as follows:-

Shri Budhaji Gavit, father of the Applicant, died in harness
on 24.04.2009. He was working in the Respondent — Department
as a Chowkidar. On 30.06.2009 the Applicant made an
application (Exhibit D) for appointment on compassionate ground.
He submitted documents including his driving license. By letter
dated 29.09.2009 (Exhibit C), Deputy Executive Engineer
recommended him for group ‘C’ post of Driver. In response to his
application under the R.T.I. Act he came to know that one Mr.
Balu Manoj Pedgaonkar was appointed to the post of driver on
compassionate ground on 03.07.2019 (Exhibit D). He obtained
copy of letter dated 02.01.2020 (Exhibit E) wherein Deputy
Executive Engineer had forwarded a positive recommendation to
Respondent No.1 to include his name in the list of group ‘C’ post.
In O.A. No0.202/2020 filed by him, this Tribunal, while disposing
the Application on 29.10.2020 (Exhibit F), directed Respondent
No.2 to pass appropriate order on the proposal forwarded by
Respondent No.1 for inclusion of the name of the Applicant in the
waiting list for the post of driver within two weeks. In response to
the communication (Exhibit G collectively) the Applicant submitted
certificate of driving experience (Exhibit H collectively) to
Respondent No.1. Respondent No.2 rejected his Application by
the impugned communication (Exhibit A) dated 20.11.2020.
Hence, this Application.

Contentions of the Applicant:-

A) The Applicant was admittedly holding valid and effective driving
license of LMV w.e.f. 31.03.2006. He had renewed it from time
to time.

B) The license was valid for three years from the date of issue i.e.
31.03.2006. By letter (Exhibit I) the Applicant communicated
to Respondent No.1 on 28.02.2017 that renewal of his driving
license was now due on 29.08.2018.
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C) On the date of the Application i.e. on 30.06.2009 the Applicant
was having requisite driving experience of three years.
Therefore, his placement in the list of candidates eligible for
group ‘D’ post cannot be sustained.

D) On 29.08.2018 the Applicant renewed his license. Now it is
valid till 29.08.2022.

E) Legitimate claim of the Applicant cannot be allowed to be
defeated on a mere technicality.

Reply of Respondent Nos.1 & 2

A) Driving license submitted by the Applicant (Exhibit R-1) was
valid only till 30.03.2009. It was not valid on the date of the
Application i.e. 30.06.2009.

B) With his Application the Applicant did not submit certificate of
driving experience as stipulated by G.R. dated 14.11.1980.
(Exhibit R-2).

C) The impugned order is founded on G.R. dated 14.11.1980
which, inter-alia, stipulates possession of requisite experience
and submission of experience certificate.

D) In revised guidelines dated 21.03.2013 (Exhibit R-4) it is
stipulated-

“UMe ‘B’ Aol FHU UAHFAR T JAMAL HRAGT
THE! 3AEAR A Ukl 3xiivl AA d AT IRTARTE T2l
gl addes! uedl/usfaert Ui el SAcIR A& SHTAR
e A21fip 3EATAM e ‘B’ Jdoldldd 3T=dHA UeiR (aldse
[cftes, 3ERE, TAPRIG! AFRADG, Halw, HERUEA @)
Frgadt 30 sfdua 3ug. qufl, o ‘g’ Ageten sEgwmw uldet
JARle! THEAT IAGARE Ul gt se e
JaoASt 31@eTes AR AiVis 3BAT URIU dell A d
A IE ‘8 Haoiaa ergacdt Jvedt wrlaE wuend adt.

E) Name of the Applicant came to be included in the list of the
candidates who were found eligible / suitable for appointment
to class IV / group D’ post (Exhibit R-5).
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F) The impugned order is in consonance with G.Rs dated
14.11.1980, 22.08.2005, 21.03.2013 (Exhibit R-6 collectively).

G) On the date of submitting the application, the Applicant did not
possess valid and effective driving license nor did he furnish
certificate of experience. Both these circumstances show that
the impugned order would not be open to attack.

3. In addition to agitating the grounds to which I have already
adverted, learned Advocate Shri A.V. Bandiwadekar heavily relied on
contents of letter dated 02.01.2020 written by the Department to the
Government in respect of giving an appointment to the Applicant on the
post of driver on compassionate ground. Relevant part of this letter is

as follows:-

3. o0t Fersh o Al Hgs 3G a YA AR A TSR
AT adt feslice 30.0§.200% AR DHelcAl SGUUAMD TZAI A
SlSelcall dgal dAeieh WAL Had [alice 30.03.200% sl ATLW
3Melt IRACAGBRYMS =i ald deebleiiel ARTH TR Afett “8°” Jaot
Algagl stiefiet 3 3 A fergetant Aa.

Q. FEARAAA AER BHelcA BEERUNEGAR ST JHW SN Ied Aldbs
fesite 30.03.200§ A 2R.0¢.R09¢ WaAl dAlgel AHATAE! TR
IR frda Ad. =ES A sEiten Raiem ‘e Aaotdia aga
AlcTeb U dl Uil 8ld.

Q. gt uwot s gumh ondld At AYdt HUEE THEEER
oo feelamt Aa R, @ist Raiw 2Q/92/2098 Ash 36t HHA
Rl @ 3 Haol 3FHU FAlGdsid AG(deict qEd QM 835 AEA AT
WAE IHEE AN A@E &g B Al Eedl AfaagEE
FREEA [Tl delt Bl JAEAR Al A FRCE U 6.
S/ 3FTH-2099/0.8.¢/31-9/§90, @i®w 9¢/0R/2099 3IFAR
THRI 3l fdeiidiae 3 daoten ufdeiidiR dle SaciEaR aid
AU 322 FAAI ottt 8.

9. Seriual fasmwl, awa B . JA@-R.92/9.8.308/209/30
(31diBe6) felies 9.03.2093 3t AR B.19 HEA B! SRIFAEA
I1C 3 HaoTeN MEHU TTIRAN THEA IREARTE Teal Fergarien

A 91 &b AINAB! 3AAH IRAURY AQiied 3Bl LRV Belt IHActtast
W I 8 Aaotiad Fergarcht queneh HrRiaE! dvend A, 3R Fder suga.



5 0.A.254 0f 2021

RIS FebTiael sT.IH® Fael adld Aidl agel AT AuE
WaEl st Reaiwen gdurga Fetda seca@ A aga aes
URTHRA Ui SA. e id A 3tSien GatieuRya (RR.0%.2008
URIS) & a0l B ATARA AE Aeted TSIbRAl NI B0
3fad . R TEd Yo AP |i, &t e,

It was argued by Shri A.V. Bandiwadekar, learned Advocate for the
Applicant that letter (Exhibit E) was issued from the office of Respondent
No.1l. Respondent No.l1 was in fact the competent authority to give
appointment for Class III / Group ‘C’ post and for this reason reference
to the Government (Exhibit R-2) ought not to have been made. The
reference referred to in the preceding Para was answered by Respondent
No.2 by passing the impugned order (Exhibit A). The impugned order

states-

““u3q sit.andia Aeh f&.30.0%.2008 Ash B dcEr g Hasta
3(51/BPRUA SFe BIAE IEMNATd SUScicdl dlgel Aleleb UL
#ed &6 30.03.2008 A ATLA 3Tl Blelt. RH i @ ao1-&
qEA ACE UGBl 3EHA ARG AA@ A Hal 3106
3EAGAR IC-8 Aol igepdl Uit MERA =N @ JAAQ@LN
TR 3T 3R, TIEA 3RGART @ Ueb Adottall UfaiRieiae
FAMCE BRER AW q@ d&cgal gA-A A@=n dideigdiae]
FANIE FHREE QHA TR RRRTE RIS Al D Achd
0T HFORWIER stondla Atar JARe 3 @ien utergfa
Hoa oo 3t 3.

4. The Respondents have, inter-alia, relied on concluding portion of
Clause 7 of G.R. dated 23.03.2013. This portion of Clause 7 states that
if any candidate acquires educational qualification making him eligible
for appointment in Group ‘C’ post, after inclusion of his name in the
candidates eligible for giving appointment in Group ‘D’ post, such

candidate shall be given an appointment on Group D’ post.

S. According to the Applicant, the Respondents should not have
resorted to nit-picking by confusing “valid license” with “effective
license”. So far as driving license is concerned the words “Valid and

effective” cannot be separated. They must be read together.
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6. G.R. dated 14.11.1980 relied upon by the Respondents inter-alia
states that a candidate, in order to be eligible for being appointed to the
post of driver, should possess effective driving license to drive heavy
vehicle or Motor Car or a Jeep under Motor Vehicles Act, 1939 and in
addition he should possess experience of not less than three years of
driving motor vehicle other than motor cycle. Specific contention of the
Respondents is that these conditions were not fulfilled by the Applicant
on the date of application i.e. 30.06.2009. This assertion of the
Respondents could not be effectively refuted by the Applicant.

7. On behalf of the Applicant reliance is placed on “Rashmi
Metaliks Limited and another V/s. Kolkata Metropolitan
Development Authority and Others (2013) 10 SCC 95”. In this case
it is held that the impugned order must be examined with reference to
the ground set-out in the order itself on which it is based and not with
reference to any fresh ground brought subsequently. On the basis of
these observations an argument is sought to be advanced that the earlier
communication dated 02.01.2020 (Exhibit E) by which the appointing
authority had concluded that the Applicant was eligible for being
appointed to the post of driver could not have been departed from while
passing the impugned which concluded otherwise. I do not find merit in
this submission. The impugned order referred to the fact that validity of
driving license of the Applicant had come to an end on 30.03.2009 i.e.
before he had submitted the Application on 30.06.2009 for giving him an
appointment on compassionate ground. The impugned order also refers
to the relevant part of G.R. dated 21.03.2013 which stipulates that
notwithstanding subsequent acquisition of qualification to be eligible for
group ‘C’ post, candidate whose name is included in the list of group D’

post, shall be given the appointment on group ‘D’ post.

8. The Applicant also relied on “Yogita w/o. Shivsing Nikam uv/s.
State of Maharashtra and Others 2022 (2) Mh.L.J. 370 (Bombay

High Court)” In this case it is held that compassionate appointment is
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an exception to rule of recruitment. So far as this ratio is concerned, it
may be observed that appointment on compassionate ground is governed
by certain Rules and guidelines. It would follow that these Rules and
guidelines will have to be adhered to while giving an appointment on
compassionate ground. In the instant case the Respondents have relied
on stipulations in G.R. dated 14.11.1980 and G.R. dated 21.03.2013.
These preconditions have not been fulfilled by the Applicant.

9. The Applicant has also relied on “N.C. Santhosh v/s. State of
Karnataka & Others (2020) 7 Supreme Court Cases 617”. In this
case the point in issue and answer to it are stated as follows in Para 19
of the judgment-

“19. Applying the Ilaw governing compassionate
appointment culled out from the above cited judgments, our
opinion on the point at issue is that the norms, prevailing on
the date of consideration of the application, should be the
basis for consideration of claim for compassionate
appointment. A dependent of a government employee, in the
absence of any vested right accruing on the death of the
government employee, can only demand consideration of
his/her application. He is however disentitled to seek
consideration in accordance with the norms as applicable, on
the day of death of the government employee.”

These observations will not in any way assist the Applicant. They
are clearly distinguishable on facts which have been dealt with at length

hereinabove.

10. In the instant case validity period of driving license held by the
Applicant expired on 30.03.2009. He applied for appointment on
30.06.2009. On this day his driving license was not valid and effective.
He renewed it only on 22.09.2018. Driving license for transport vehicle
is shown to have been issued on 20.11.2009. It does not appear to have
been renewed at any subsequent point of time. Besides, he did not
furnish certificate /s showing that he possessed driving experience of not

less than three years, while issuing the communication dated
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02.01.2020 (Exhibit E) most of these relevant details were either missed

or not properly taken into account.

11. For the reasons discussed so far I find no merit in the
Application. Hence, the Original Application is dismissed with no order

as to costs.

Sd/-

(M.A. Lovekar)
Member (J)

Place: Mumbai

Date: 06.05.2022

Dictation taken by: N.M. Naik.
Uploaded on:
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